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LIQUOR CONTROL AMENDMENT BILL 2010 

Second Reading 

Resumed from 24 November. 

The DEPUTY PRESIDENT (Hon Max Trenorden): Hon Robin Chapple is not in the chamber. Is the Leader 
of the House looking to get the call? 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [11.43 am] — in reply: Mr Deputy 
President — 

The DEPUTY PRESIDENT: Hon Robin Chapple is now in the chamber. 

Hon NORMAN MOORE: I was hoping that he would not return to the chamber. I am happy to sit down if he 
wants to continue his remarks, but I do remember a time, Mr Deputy President, when that was just bad luck. 

Hon Robin Chapple: I would like the Leader of the House to reply because I have finished my contribution to 
the second reading of the Liquor Control Amendment Bill 2010. I look forward to moving into committee. 

Hon NORMAN MOORE: I thank members for their comments on the Liquor Control Amendment Bill 2010. 
Hon Jon Ford raised a number of matters that I will seek to address. I understand that he also has been provided 
with a detailed briefing on the bill. The first issue the member raised was licence fees. He suggested that the 
legislation would allow the Department of Racing, Gaming and Liquor to introduce massive increases in annual 
licence fees and that these fees appeared to be punitive and discriminatory and would contribute to the general 
revenue without improving services to the industry or justifying the cost of those services. That is not correct, in 
the government’s view. The legislation will not allow the department to introduce massive increases to annual 
licence fees. Licence fees can be implemented only by regulation, and the bill does not change that. In addition, 
any proposed regulation to change licence fees, either up or down, must undergo a regulatory impact assessment 
by the regulatory gatekeeping unit and is subject to disallowance by Parliament. 

Hon Robin Chapple raised the issue of fees last night. Although I understand there is a dispute about what is and 
what is not cross-subsidisation, I suspect some work needs to be done on the legal issues surrounding those 
matters because my interpretation of the Joint Standing Committee on Delegated Legislation’s report is that the 
committee’s interpretation of the High Court ruling was wrong. That is a matter for another day, although it does 
relate to this bill in a sense because any fees that a department wants to raise must be done either by regulation or 
through a bill. If it is done by regulation, it is subject to disallowance. 

The Liquor Control Act stipulates that licensed premises within the same licence category must pay the same 
licence fee. This means that a small wine producer that produces only 100 cases of wine a year must pay the 
same fee as a major wine producer such as Houghton Wines or Leeuwin Estate and that a small country tavern 
must pay the same licence fee as a major city tavern. The basis of the proposed legislative amendment is to 
provide a greater degree of fairness and flexibility within the licence fee system so that a different fee can be 
levied against different premises within the same licence category. The amendment will stipulate that the fees 
can be set by regulation, having regard to the size, location, capacity and risk profile of the licensed premises. 
Importantly, the amendment will insert a head of power in only this respect; it will not in itself change any 
licence fees. A regulation will be needed to do that, and the government has given the Australian Hotels 
Association a written commitment that we will consult with all stakeholders in the event that a new framework 
along those lines is being considered for introduction by regulation. Furthermore, if it was the desire of the 
government to introduce massive increases to annual licence fees, it could do so now by regulation under the 
existing licence fee extended permit system, subject to the regulatory assessment of parliamentary disallowance 
requirements. This makes no difference to the current rules. The AHA has been informed of that situation. 

Hon Jon Ford said that the department had attempted to increase the annual liquor licence fees for most 
hospitality businesses from $155 to $500 through gazetted regulation. That is correct. These licence fees are now 
in place. That was done because of the complaints that have been made about the lack of fairness with regard to 
the fees, as I have discussed, and an amendment has been proposed. The Joint Standing Committee on Delegated 
Legislation made adverse findings about the licence fees. However, the committee was concerned about cross-
subsidisation, and these amendments will help to address that issue. I again make the point that there is some 
dispute about the way cross-subsidisation was assessed by the committee. The government must do some work 
on that to clarify the matter. 

Hon Jon Ford raised the issue of a freedom of information application by the AHA involving the potential to 
raise the amount of revenue raised by liquor licence fees from $700 000 to $5.5 million through the introduction 
of an annual fee based on the Queensland model. That is correct, but this can occur under the current system. It 
was an option which was presented by the director general of the department and which was rejected by the 
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minister at a policy level. If the minister had supported this option, it would have been required to be drafted as a 
regulation and undergo a regulatory impact assessment and be subject to disallowance by Parliament. The 
member raised the issue that if the $5.5 million model is adopted, annual fees for standard hotels or taverns in 
Western Australia will increase from $155 to $250. The response is that the AHA has been consulted about the 
Liquor Control Amendment Bill 2010 and been provided with a written commitment to consult with all industry 
stakeholders if any new regulation is proposed to introduce a new framework for licence fees. This amendment 
is designed only to insert a head of power, and no decisions have been made in relation to future licence fees. 
The member talked about the fee exceeding cost recovery. The Joint Standing Committee on Delegated 
Legislation is hot to trot—if I can use that expression—when it comes to exceeding cost recovery; therefore, any 
attempt by the department to do that would be assessed by the committee. However, I do not believe that there is 
any intention to do that. 

I advise that the amendment will not provide power for the department to impose blanket lockouts. The 
amendment will establish a head of power for lockouts to be established by regulation. The Director of Liquor 
Licensing currently has the authority to impose a lockout, but this authority is designed more to deal with 
individual licensed premises. The director recommended that this head of power should be established in the 
event that the government wished to introduce lockouts as a matter of government policy. The proposed 
amendment will allow a lockout to be established by regulation, and this can be in a targeted way—that is, 
certain premises in a geographical location. Any proposal to introduce a lockout would need to be done by 
regulation, which must undergo regulatory impact assessment and would be subject to disallowance by the 
Parliament. The same power currently exists for the extended trading permits that pubs need to trade beyond 
12 midnight. The power currently exists for government to limit by regulation the time to which an extended 
trading permit can be granted for a late-night trading. The member mentioned that the AHA argues that giving 
new powers to the department is dangerous given the high level of uncertainty and lack of evidence about 
whether a person is affected by alcohol. As I have said, these are not new powers for the department; they are 
simply a head of power, if the government seeks to use them. No details have been provided on when and where 
lockouts could be implemented because the amendment will introduce a head of power only. As I have said, a 
lockout will be introduced only if the government determines to do so in a particular case; the bill itself does not 
introduce a lockout. The member mentioned the issue of a right of appeal for good venues. The advice is that this 
relates to a Commissioner of Police submission to the Director of Liquor Licensing seeking a midnight closing 
of all venues across Western Australia. During his second reading response the other house, the Minister for 
Racing and Gaming said that there will be no midnight lockouts. He also said that he is yet to be convinced 
about the merits of lockouts for hotels and taverns, and that he would not move in that direction unless there was 
very clear evidence that it would be of great value to do so. 

The member also raised some issues about the matter the Leader of the Opposition raised during members’ 
statements the night before last of an individual who sought access to a nightclub and was denied access on the 
basis that the bouncer determined in view of his stammer that he was under the influence of alcohol; he was 
therefore not admitted. It was quite a distressing description of the circumstance for a couple having a good night 
out. I noticed that yesterday the Leader of the Opposition asked a question about how many times this had 
happened in the past. The answer was that only one complaint of this nature had been received. That does not 
mean to say that it has not happened more than once; it means only that one complaint has been received. The 
view is that because it has not been raised as an issue before, the department has not taken action to ensure that 
bouncers are better equipped to handle these circumstances. However, the matter having been raised, it has now 
been taken on board by the department and it will seek to provide a better level of education and understanding 
for bouncers who may be confronted with this situation. I am pleased to hear that it is not widespread; indeed, 
this is the first complaint of this nature that we have received. Let us hope that we can sort that out in future, 
because the circumstances described by the Leader of the Opposition the other night were in fact quite 
distressing for the people involved. 

Hon Robin Chapple raised a number of issues. I must confess that, due the way in which we are moving through 
legislation at the moment, I have only just received some notes about his comments. I hope the house will bear 
with me if I take a little time to get my mind around the responses. 

He talked about sly grogging and cross-border issues. The offence provisions for the unlawful sale of liquor—
that is, sly grogging—already exist in the act. The bill strengthens this offence provision by increasing the 
penalty under section 109(1) of the act to include a two-year term of imprisonment; currently, the penalty is 
$20 000. Those provisions, in conjunction with the restricted area regulations—that is, the dry communities that 
we find around the state—and liquor restrictions imposed on licensed premises by the Director of Liquor 
Licensing, are showing positive outcomes for communities in the north west. I might add that there is some 
dispute about that, depending on who members talk to. The licensing authority has a good relationship with its 
counterpart in the Northern Territory and will continue to work with it to address sly grogging and the associated 
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problems of liquor being carried into and out of Western Australia. A new offence will be created for a licensee 
who sells liquor in circumstances in which the licensee should have reasonably believed that the purchaser of 
that liquor intended to resell the liquor and does in fact unlawfully on-sell the liquor. The maximum penalty will 
be a fine of $20 000 and imprisonment for two years. 

The member raised some concerns about barring notices and the responsibility of employees and licensees. It is 
correct that there is no provision to compel a responsible person to check the website or to inform themselves of 
who has been issued with a barring notice. However, it is important to note that licensees do not want these 
people on their premises; that is, this provision aims to support licensees in keeping antisocial behaviour out of 
their premises, and as a consequence, operators would willingly inform themselves. Furthermore, many licensees 
have in place systems to manage entry into their venue that will be supported by these provisions. The member 
was concerned about the onus placed on staff. The government’s intention with the offence provisions is to 
target only licensees who deliberately flout a barring notice, and the antisocial individuals themselves. In this 
regard, the provision has been drafted in such a way that responsible persons, in relation to licensed premises, 
commit an offence if they know that a barring notice has been given to a person and they permit the person to 
enter or to remain on the premises. They have to know the person has been barred and they have to have 
permitted them to enter. The penalty is $10 000, or a $1 000 infringement, if there is an infringement. The 
offence provisions for a responsible person are conjunctive; the responsible person must know that the person is 
barred and make a conscious decision to allow the barred person to enter the licensed premises. The wording of 
proposed section 115AE is such that it requires actual knowledge that a person has been given notice of the 
barring notice. The publication of details on a website does not give rise to constructive or imputed knowledge 
on the part of the licensee—that is, actual knowledge as opposed to constructive or imputed knowledge. It is 
important to note that it is also an offence for the barred person to enter licensed premises and that the focus of 
the police will primarily be on those antisocial individuals. A responsible person is not expected to attempt to 
remove a barred person if that person feels it is not safe to do so; it would be expected that they would contact 
the police to assist with the removal of the barred person and to enter the details of the incident into the incident 
register. 

The member raised some queries about the proposed new fee structure. I have already covered some of these in 
my response, but, quickly, it will not introduce increases to annual licence fees; they can be implemented only by 
regulation. Any proposed regulation must undergo the regulatory impact assessment of the regulatory 
gatekeeping unit and be subject to disallowance. Currently, the Liquor Control Act stipulates that licensed 
premises with the same type of licence must pay the same licence fee. I have talked about that. There will now 
be some discretion in how much is paid by different sizes of operations. 

I have already mentioned the cross-subsidisation issue. It is believed that some of these amendments will 
improve that, but I acknowledge cross-subsidisation is an issue that we all need to sit down and look at. I think 
there have been some misunderstandings in some of the reports that I have read. I have already mentioned cost 
recovery as well.  

Current provisions enable nightclub licensees to trade from 6.00 pm to midnight on Friday and Saturday and 
then continue trading until 6.00 am the next day—namely, from 6.00 pm Friday to 6.00 am Saturday and from 
6.00 pm Saturday to 6.00 am Sunday. The Liquor Control Amendment Bill reduces the permitted trading hours 
for nightclub licensees by one hour on Saturday and Sunday mornings so that the permitted trading hours will 
conclude at 5.00 am. This provision will bring all nightclub hours across the week into line because currently 
from Monday to Thursday night premises’ trading hours conclude at five o’clock the following morning. It is the 
government’s view that it is in the public interest to wind back the closing time by one hour. The member may 
disagree and we will simply have to agree to disagree if that is the case. Whilst health and police data from 
Northbridge indicate that alcohol-related harm and reported offences peak during the hours between 11.00 pm 
and 3.00 am, this is to be expected given that this is the time when the greatest number of persons resort to 
Northbridge and there is a higher police presence. However, alcohol-related harm still occurs before 11.00 pm 
and after 3.00 am. It is also relevant to note that between 11.00 pm and 3.00 am is the time that most premises 
are open as it includes hotels and taverns as well as nightclubs. The reduction in trading hours for nightclubs 
forms part of a broader package of strategies aimed at minimising alcohol-related harm. Those strategies include 
prohibition orders and barring notices, lockout provisions and conditions on late-night permits, such as drink 
limits and alcohol types. In May 2005 the Freemantle report recommended that the permitted trading hours for 
nightclubs be reduced by requiring them to close at 5.00 am. As part of a phased-in approach, the previous 
government reduced trading hours to five o’clock on Tuesday to Friday mornings. This legislation will bring 
trading hours on Saturday and Sunday mornings in line with those on weekdays. That is a policy decision of 
government and the member may wish to argue that.  

The other matter relates to extended trading permits. The member wants to wind back trading hours to 
12 midnight for hotels in Northbridge. The government is currently empowered to introduce regulations to limit 
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the permitted hours under an extended trading permit, which was introduced in 2007—namely, the government 
could introduce a regulation to prohibit the Director of Liquor Licensing issuing extended trading permits past, 
for example, 1.00 am. Therefore, it could happen but at this point the government has not exercised that option. 
Clause 34 of the bill simply moves that existing power to section 175. If regulations are prescribed, it will be a 
government decision not a decision made by the licensing authority. The licensing authority can currently 
impose conditions for permit times on individual licences on a case-by-case basis. I have to say to the member 
that I do not agree that we should prohibit extended trading licences for hotels; there needs to be flexibility in the 
times in which they can operate to meet the requirements of patrons. Hotels sometimes might even be more 
conducive environments for drinking than some alternative venues that will be open to 5.00 am.  

I think that I have covered the issues raised by members and I thank them for their interest in the Liquor Control 
Amendment Bill 2010.  

Question put and passed. 

Bill read a second time.  

Committee 

The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Norman Moore (Leader of the 
House) in charge of the bill. 

Clauses 1 to 15 put and passed. 

Clause 16: Part 4 Division 3 Subdivision 2 inserted — 

Hon ROBIN CHAPPLE: I refer to proposed section 102F(1)(b), detailed on page 11 of the Liquor Control 
Amendment Bill, which states — 

the approved manager is no longer fit and proper to be approved … 

What criteria might apply for an approved manager to be considered no longer fit? Might it be the membership 
of an organisation or is it associated with criminal activity? 

Hon NORMAN MOORE: There is a little confusion because we are talking about a proposed section that 
relates to another proposed section. I must say that this time of year is confusing for my tiny brain! Proposed 
section 102F stipulates that the director may take disciplinary action against a manager if that manager has failed 
to supervise and manage the conduct of the business, is no longer fit and proper, has failed to apply with a 
condition of his or her manager’s approval, or on any other grounds that exist under the regulations. As a result 
of this disciplinary action, the director may revoke, suspend or impose conditions on the manager’s approval but 
only after the manager has been given the opportunity to be heard. Proposed section 102G stipulates that a 
manager may seek the cancellation of his or her own manager’s approval.  

Hon ROBIN CHAPPLE: I thank the Leader of the House for that; however, I am just trying to define “no 
longer fit and proper”. 

Hon Norman Moore: What’s “no longer fit and proper”? 

Hon ROBIN CHAPPLE: Yes; what criteria establish that—is it a criminal offence? 

Hon NORMAN MOORE: The term “fit and proper” relates to the following: the creditworthiness of that 
person, the character and reputation of that person—some of this may be a little subjective—the number and 
nature of any convictions of that person for offences in any jurisdiction, the conduct of that person in respect of 
other businesses or matters to which this act relates, and any reports submitted or intervention made under 
section 69 that relate to a complaint by the police.  

The CHAIRMAN: Order, members! Hon Ed Dermer, I am finding it rather difficult, as are a number of other 
members, to follow the debate with discussions going on in the chamber whether it is you or anyone else for that 
matter. I ask members to bear that in mind. 

Hon ROBIN CHAPPLE: I thank the Leader of the House for the answer. I suppose the question is: are 
members of clubs and others within those criteria? I refer mainly to bikies or anyone wearing club colours being 
deemed not to be a fit and proper person. 

Hon NORMAN MOORE: The advice I have is that if a member of an outlawed bikie gang should turn up at a 
licensed premises, dressed accordingly and behaving accordingly, that would relate to his anticipated character, 
or acknowledged character, and it would be possible then that he would not be a fit and proper person. 

Clause put and passed.  

Clauses 17 to 71 put and passed. 
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Title put and passed. 

Bill reported, without amendment. 

Report 

Report of committee adopted. 

Third Reading 

Bill read a third time, on motion by Hon Norman Moore (Leader of the House), and passed. 
 


